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BEFORE

THE PUBLIC SERVICECOMMISSIONOF

SOUTHCAROLINA

DOCKETNOS.2011-55-C,2011-63-C,2011-66-C,and2011-67-C

[OrderNo.]

MAY 2, 2012

INRE: DocketNo.2011-55-C- MicheleShearin,
Complainant/Petitionerv. Jacobs-Rabons
Communications,LLC,
Defendant/Respondent;

DocketNo. 2011-63-C- RahkeemM.
Golden,Complainant/Petitionerv. Jacobs-
RabonsCommunications,LLC andFiber
OneConsulting,LLC

Defendant/Respondent;

Docket No. 2011-66-C - Shamika Robinson,

Complainant/Petitioner v. Jacobs-Rabons

Communications, LLC,

Defendant/Respondent;

and

Docket No. 2011-67-C - Bernard Jones,

Complainant/Petitioner v. Jacobs-Rabons

Communications, LLC and Fiber One

Consulting, LLC Defendants/Respondents

HEARING EXAMINER

PROPOSED ORDER -

ORDER DISMISSING

COMPLAINTS WITHOUT

PREJUDICE

1. Introduction

Pursuant to 26 S.C. Code Ann. Regs. 103-824, this matter comes before the

Public Service Commission of South Carolina ("Commission") on the Complaints of

Michelle Shearin (Docket No. 2011-55-C), Rahkeem M. Golden (Docket No. 2011-63-

C), Shamika Robinson (Docket No. 2011-66-C), and Bernard Jones (Docket No. 2011-

67-C) (collectively the "Complainants") against one or more of the following entities:
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Jacobs-RabonsCommunications,LLC ("JRC" or "Respondent"), MJS Property

Management,Inc. ("MJS" or the "HOA"), and Fiber One Consulting,LLC ("Fiber

One")) Complainantsareresidentsof theRabonFarmsSubdivisionin RichlandCounty

who areprotestinga "TechnologyFee"assessedby theHOA sothat JRCcouldcontinue

providingtelecommunicationsserviceto asubsetof residentsin theneighborhood.

MJS PropertyManagementis the homeowner'sassociationfor Complainants'

Subdivisionandis only specificallyreferencedin two of the four Complaints.2 In those

two Complaints,MJS is particularlymentionedasa propertymanagementcompany,and

the Complaintsdid not allegethat this propertymanagementcompanywasa telephone

utility within the Commission's jurisdiction. Consequently,it was not served a

schedulingnoticeandwasthereforenotapartybeforetheCommission.

In a related matter, assignedto Docket No. 2010-351-C, the Office of

RegulatoryStaff ("ORS") has filed a Petitionfor a DeclaratoryOrderagainstJRC for

providing telecommunicationsservice in the Rabon Farms Subdivision without

certification.

IMJS Fiber One was a third party contractor providing telecommunications service in the Rabon Farms
Subdivision. Fiber One played no role in charging the Technology Fee and did not appear at the hearing.
This Order does not further address the actions of Fiber One.

2 Further information is provided in Section IV(B) of this Order that explains why MJS Property
Management is also the homeowners' association.
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II. The Complaints

A. Complaint of Miehele Shearin

Michele Shearin's filing on February 3, 2011, complains of the Technology Fee

and names JRC as the respondent. According to Shearin's hearing testimony:

What really bothers me the most is I have been raising three

children, and my husband was deployed when we purchased this house.

And we have been basically, I feel, taken for a ride with fees and selwices

that we have yet to receive, or credits we have yet to be given.

So the technology fee that came up doesn't make sense to me...

It's my understanding that they [JRC] didn't have a license, that they

chose to close down because of the license they didn't have. And I'm not

even sure if they have paid taxes or anything else resulting in that.

Tr. 11-12. In her testimony, Shearin goes onto describe her telecommunications services

as intermittent, causing her to go without a home phone, cable, and internet for a period

of almost four months. Tr. 22. Shearin also describes how she wrote letters to the HOA,

the HOA attorney Kenneth Hanson, and JRC without "basically" receiving a response

and without receiving credit for services that were not rendered. Tr. 23-24. Although

Shearin opted out of receiving services in the Subdivision, she has a past due balance on

her homeowners' association dues, resulting at least in part from the Technology Fee, and

faces the possibility ofa foreclosable lien on her property. Tr. 20-22; Hearing Exhibit 2

(Exhibit 3-M of the ORS Investigative Report to the Commission).

B. Complaint of Rahkeem Golden

Rahkeem Golden's filing on February 10, 2011, complains of the Technology Fee

and names JRC, Fiber One, and "MJS (Property Management)" as respondents.
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Accordingto Golden,he is upsetbecausehe initially boughthis homeexpectingto pay

annualhomeowners'associationduesthatwere$175,but that chargeunexpectedlygrew

when he was forced to pay an additional $420 per yem" to suppm_tpoor

telecommunicationsservicesthathe eventuallyoptednot to receive. See Tr. 29-34, 47-

52. Golden owes a past due balance on his homeowners' association dues, resulting at

least in part from the Technology Fee, and faces the possibility of a foreclosable lien on

his property. Tr. 47-52; Hearing Exhibit 2 (Exhibit 3-M of the ORS Investigative Repm"t

to the Commission).

C, Complaint of Shamika Robinson

Shamika Robinson's filing on February 14, 2011, complains of the Technology

Fee and names JRC as the respondent. According to Robinson's hearing testimony, "I

just think the Fee is unfair. And I don't understand it, I don't think it's legal, and I just

want to make sure that the Fee goes away and it doesn't come back in any type of similar

fashion... It just seems very unfair." Tr. 57. Robinson owes a past due balance on her

homeowners' association dues, resulting at least in part fi'om the Technology Fee, and the

HOA has a lien against her property. Tr. 62-65; Hearing Exhibit 2 (Exhibit 3-M of the

ORS Investigative Repm"t to the Commission).

D, Complaint of Bernard Jones

Bernard Jones's filing on February 14, 2011, complains of the Technology Fee

and names JRC and "MJS (Property Management)" as the respondent. According to

Jones' hearing testimony:
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YRT2wasI guessthecommunicationsproviderfor thearea,and...
if we wanted.., thephoneor whatever..,we hadto signa pieceof paper
thatwe acceptedthat... Beingnewto buyingahome..., I didn't know all
the ins and outs aboutthat kind of stuff. So we signedthe paperand
continuedto moveforwardaboutthehouse.

... Oncewe got into thehouseandafew monthslater,thenYRT2
saidtheyweregoingout of business.You know,we [were] like 'What's
goingon?' And thenwe gotane-mailsayingthatFiber Onewascoming
in. And we [were] like 'Okay, we didn't contractor... [agree]to Fiber
One,so how are they just going to come in andtakeover the service?'
...[And] we [were]gettinghit with a bunchof... feesandhighbills with
that.

Tr. 69. Jonesoptedoutof servicefrom FiberOneandowesapastduebalanceonhis

homeowners'associationdues,resultingat leastin part fromtheTechnologyFee,and

facesthepossibilityofa foreclosablelien onhisproperty.Tr. 74-76;HearingExhibit 2

(Exhibit 3-M of theORSInvestigativeReportto theCommission).

IlL Procedural History

On February 23, 2011, pursuant to 26 S.C. Code Ann. Regs. 103-840, the

Commission consolidated the complaint dockets for hearing purposes, and under the

authority of 26 S.C. Code Ann. Regs. 103-841, appointed Josh Minges, Esquire, as

Hearing Examiner by Order No. 2011-t64 (March 4, 2011). On March 8,2011, pursuant

to S.C. Code Ann. §§ 58-3-200 and 58-4-50(A)(2), Hearing Examiner Minges requested

that ORS investigate whether the Technology Fee was either directly or indirectly an

unlawful charge for telecommunications services. On April 15, 2011, ORS concluded its

investigation and submitted its report, recommending a hearing. On June 8, 2011, JRC
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filed a Motion to Dismiss. On June 24, 2011, Hearing Examiner Minges held the Motion

to Dismiss in abeyance until after the hearing.

The hearing in this matter was held before the Hearing Examiner on November

21,2011, in the offices of the Commission. The parties present at the hearing included

ORS, the Complainants, and JRC. 3 The Complainants appeared pro se and each gave

testimony explaining their grievance with the Respondents over the Technology Fee.

JRC was represented by Adelaide D. Kline, Esquire, and Thomas F. Dougall, Esquire,

with Kenneth C. Hanson, Esquire, the sole member of JRC and key decision maker and

attorney for the HOA, providing testimony. ORS was represented by Nanette Edwards,

Esquire, with Christopher J. Rozycki, Program Manager in the ORS Telecommunications

Department, providing testimony.

IV. Statement of the Case

A. ORS Petition for a Declaratory Order in Docket No. 2010-351-C

On October 19, 2010, prior to the present Complaints being filed, the Commission

opened Docket No. 2010-35t-C in response to an ORS Petition for a Declaratory Order

against Jacobs-Rabons Communications, LLC and Fiber One Consulting, LLC for

operating as a telephone utility without certification. In its Petition, ORS alleged that

JRC and Fiber One were providing and/or reselling telephone service without first

obtaining a Certificate of Public Convenience and Necessity as required by S.C. Code

Ann. § 58-9-280. ORS further asserted that, as uncertificated companies, JRC and Fiber

One never filed any of the documents, reports, or other instruments that are required

3 Under S.C. Code Ann. 58-4-10(B), ORS is automatically a party of record.
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under South Carolina law and have not contributed to the State Universal Selwice Fund,

the Telecommunications Relay service funds, or paid gross receipts. JRC and Fiber One

never contested ORS's allegations, and the Petition requested that the Commission

require the companies to become certified and submit a tariff. 4

However, before the matter was adjudicated, an agreement was entered between

the HOA, JRC, Fiber One, and Time Warner Cable that specified Time Warner Cable

would take over smwices in Rabon Farms. Consequently, a motion to dismiss was filed

by JRC, informing the Commission that JRC had dissolved. 5 At the same time, while not

opposing the motion, ORS requested that the docket remain open until all customers were

transferred to Time Warner Cable. Commission Order No. 2011-73 (January 25, 2011)

memorializes this agreement and states that the docket will be closed once all of the

customers have been transferred and all of JRC's and Fiber One's operations have ceased

entirely. Docket No. 2010-351-C remains open pending resolution of the Complaints in

Docket Nosl 2011-55-C, 2011-63-C, 2011-66-C, and 2011-67-(2.

B, Overview

Complainants are residents of the Rabon Farms Subdivision located in Richland

County. Although the Subdivision's covenants require membership in a homeowners'

association, and voting rights accompany membership, it seems the homeowners had

little voice in the management of their community. The developer of the Subdivision

never appointed a board of directors, and instead it hired MJS Property Management to

4 In his testimony, Hanson admits that JRC was not certificated. Tr. 108.

5Articles of Termination specify that JRC dissolved on May 18, 20 t 1.
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function as the homeowners' association and manage Rabon Farms. Tr. 111, 118. MJS

as the HOA established JRC, and in a closed meeting at the offices of MJS that included

no homeowners, the HOA assessed all homeowners the Technology Fee at issue. Tr.

132-133. The Technology Fee was then refunded in the monthly bill for

telecommunications service to the residents who were JRC customers, thereby

subsidizing those customer/residents for that service. Tr. 86.

C. Facts Leading to the Assessment of the Technology Fee

The initial provider of telecommunications services in the Subdivision was the

company YRT 2 (pronounced YRT Squared), and residents were contractually required to

use this company when they purchased their homes. 6 Tr. 81. However, late in the year

of 2008 or early in 2009, YRT z had stopped performing, and according to Hanson,

service problems were hurting the reputation of the home builder because real estate

agents had stopped showing homes in the neighborhood over uncertainty regarding the

telecommunications system. Tr. 81-82, 139. Ultimately, YRT 2, who had never attained

the regulatory approvals to operate, defaulted in providing service, and the entire

telecommunications infi'astructure of the development reverted in ownership to the HOA.

Tr. 143.

6 The bundled services by YRT 2 included phone, television, and internet offerings, and there was no option

of providers. If someone wanted to live in the neighborhood, he o1'she was required to sign up for services

with this company. Tr. 55-56. This Order does not address whether Respondents violated S.C. Code Ann.

§ 58-9-295, which prohibits restricting the choice of communications service providers and preventing

service providers fi'om obtaining easements or rights-of-way for the installation of facilities or equipment to

provide communications services.
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Attempting to remedy the situation, Hanson states he and the HOA "jumped from

the frying pan into the fire" by contracting with Fiber One, which was the same company

that had run the Subdivision's services for YRT z. Tr. 82. Fiber One also failed to obtain

regulatory approval to operate and, by early 2010, Hanson was receiving numerous

complaints because service had not improved. Tr. 82, 1 t4-115, 156. Moreover, while

YRT z charged a flat fee for bundled services, Fiber One allowed residents to choose their

services and pay for them separately or even opt out of services all together. Tr. 81, 85,

157. Yet, since residents could pay less or opt out under this new method of offering

telecommunications services in Rabon Farms, not enough money was collected to pay for

maintenance of the system] Tr. 85, 136-137, 157. According to Hanson, the HOA

"went fi'om somewhere over 200 houses at $115 a month to somewhere like 100 houses

at $50 a month." Tr. 137.

This change left Hanson and the HOA with the realization that they would have to

take over the system and devise a method to pay for maintenance while they looked into

selling it. Tr. 83. To that end, as they struggled with Fiber One, Hanson and HOA began

negotiating with potential buyers AT&T and Time Warner Cable, among others, but no

companies wanted it because the infrastructure had to be overlaid. Tr. 83-84, 122. As

Hanson explains, the entire system that defaulted to the HOA fi'om YRT 2 was

7 Although residents could now opt out of receiving telecommunications service from Fiber One, it is

important to note that residents who owed a balance on their homeowners' association dues (which

included the Technology Fee) were prevented from enrolling with Fiber One. This fact seems to be a

contributing factor in why too few residents were receiving service to support the system. See Tr. 24.
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"worthless,"andfewerpeoplewerepaying for the servicesthat allowedfor its upkeep.

/d.

D. Jacobs-Rabons Communications, LLC and the Technology Fee

Hanson's and the HOA's solution to pay for the system's upkeep was to create a

company that handled the remaining customers, but spread the cost to do so among all of

the Subdivision's residents by an additional charge to their homeowners' association

dues. Tr. 86-88; See Tr. 169-171. To accomplish this solution, on December 1, 2009, the

HOA informed residents by letter that dues were going to be assessed quarterly and

include a Technology Fee which would be passed on to JRC. Tr. 86, 132-133,t69-170.

Specifically, the letter states:

The reason for this change is the fact that there has been a significant

change in the Budget for the Association beginning with the 2010 Budget

period. In the past, you paid all of the cost of the bundled services

(telephone, intemet, cable, etc.) directly to a service provider (first YRT2

and then Fiber One). These payments billed by the service provider

underwrote the cost of the services that were provided, as well as the

maintenance cost for the fiber optic lines and the other infi'astructure

required to provide these services ttu'oughont the community. Beginning

in January, you will pay a technology fee as part of your assessment. This

fee will be passed on to a new entity that will not provide these bundled

services, but will only maintain the infrastructure, as opposed to that

maintenance being provided by the prior providers. Since this cost is no

longer the responsibility of the service provider that provides the bundled

services, if you have signed on for their services, you will be given a credit

by that bundled selwice provider on your monthly bill that equals what you

pay to the Association for that month. This means that you get a credit

monthly, but pay the same amount as three (3) months credit to the

Association in your Quarterly payment to the Association. Since this

funding supports the infi'astructure that allows the bundled services to be

available to all lot owners throughout the community, if you have not



DOCKET NOS. 2011-55-C, 2011-63-C, 2011-66-C, and 2011-67-C

[Order No.]

MAY 2, 2012
PAGE 11

- ORDER NO.

signed on for bundled services, you will receive no credit, but wilt still be

required to pay the technology fee as part of your quarterly assessment.

The Developer and the Association are aware that the selvice that some of

you have received has been less than what was expected at times and is

doing what can be done to try to improve the service that you are

receiving.

Hearing Exhibit 2 (Exhibit 1 of ORS Investigative Report to the Commission). At the

hearing, Hanson confirmed that the Technology Fee was an attempt to subsidize service

for the remaining customers "in order to keep the system afloat." (Tr. 145-146):

Q: So is it accurate to say then that the homeowners then were

subsidizing the cost of the communications customers that JR

Communications retained?

A: Yeah, it - that's correct, and it was just for maintenance purposes.

Tr. 158.

Following the HOA letter, in March of 2010, Hanson incorporated Jacobs-Rabons

Communications, LLC at the direction of the HOA and became its sole member. Tr. 83,

94-96, 139. JRC was the "new entity" referred to in the HOA letter that the Technology

Fee was "passed on to." Tr. 86 According to Hanson, the reason for the creation of JRC

was to salvage the developer's reputation and try to make the communication system

better. Tr. 83, 94-95. Hanson further states that Fiber One remained the underlying

operator with JRC billing for services and maintaining the infrastructure. Tr. 147. He

asserts the intention was not for JRC to operate as a competitive local exchange carrier,

but rather to continue services in the neighborhood until another provider could be found.

Tr. 94, 95, 122.
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Nevertheless,JRCneverobtainedregulatoryapproval,andeachhomeownerwas

billed an annual$420TechnologyFee($35per month)as a part of their annual$595

HOA duesto maintainthe neighborhood'stelecommunicationsinfrastructure.Tr. 171.

EventhoughtheFeewaschargedby theHOA, if aresidentreceivedtelecommunications

service suppliedby JRC, then JRC would credit the $35 TechnologyFee from his

monthly bill for that service. Tr. 86-88,171. Homeownerswho did not subscribeto the

serviceofferedby JRCdid notreceiveacreditanddid notreceivearefund. Tr. 171.

In otherwords,all theresidentsof theRabonFarmsSubdivisionpa1_iallypaidthe

bill for the subsetof thoseresidentswho remainedJRC customersastheway for those

remainingcustomersto continuereceivingaffordabletelecommunicationsservice. Tr.

156-157. In addition,the TechnologyFeeasapart of the HOA dueswasconsidereda

"personalandlegalobligationof eachownerof a lot or home,"andif residentsdid not

pay this subsidy,then they weresubjectto a "foreclosablelien" on their property. Tr.

121; Hearing Exhibit 2 (Exhibit 3-M of the ORS Investigative Report to the

Commission).

Eachof the Complainantsowe a balanceon their homeowners'associationdues

relatedto theTechnologyFee,while threeof the Complainantsaresubjectto a potential

lien, and ComplainantRobinsonhasan actuallien againsther property. During his

testimony,Hansonstatedhe did not know if he and the HOA would pursueliens to

collectthe TechnologyFee. Tr. 149. However,it seemsmorelikely thannotgiventhe

fact thata residentalreadyhasa lienbasedontheFee,andatthetimeJRCwasdissolved,

it wasover$1million in debtto thedeveloperof theRabonFarmsSubdivision.Tr. 89.
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Furthermore,a letter regardingannualassessmentsfor 2011 was sentto homeowners,

informing themthat"the [HOA] plansto aggressivelyattemptto collectbothcurrentand

past due TechnologyFees..." HearingExhibit 2 (Exhibit 2 of the ORS Investigative

Reportto theCommission).

V. ORS Investigation and Report

On March 8, 2011, Hearing Examiner Minges issued a request, pursuant to S.C.

Code Ann. § 58-3-200 and 58-4-50(A)(2), that the Office of Regulatory Staff investigate

whether the Technology Fee was either directly or indirectly an unlawful charge for

telecommunications services. In performing its investigation, ORS made eighteen

information requests to JRC and followed those inquires with two conference calls. A

report was issued at the conclusion of the investigation on April 15, 2011.

In its analysis, ORS reasoned that, for the Technology Fee to be unlawful, the

HOA would have to violate a Commission statute, regulation, or order, which would be

determined by whether it meets the definition of a "telephone utility" as that term is

defined by S.C. Code Ann. § 58-9-10(6). Under this definition, a telephone utility

broadly includes any entity that owns or operates equipment used to transmit telephone

service for hire, including all things incident thereto and related to the operation of

telephones. According to the ORS report, when YRT 2 defaulted, the HOA assumed

ownership and control of the telecommunications facilities in the Rabon Farms

Subdivision and charged a maintenance fee for the facilities upkeep without first

obtaining a Cel_ificate of Public Convenience and Necessity.
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However, in its report ORS concludes that the HOA was not acting as a telephone

utility because JRC, not the HOA, was billing for telephone service. ORS Report at 4.

ORS states that, while it could be argued the HOA was acting as a billing agent for JRC,

the other side of the argument is that the HOA was paying JRC to maintain the existing

infrastanacture. Id.

At the close of its report, ORS asserts:

This Commission has no jurisdiction over the HOA unless the HOA is

found to be operating as a telephone utility, and the facts of this case do

not rise to the level of finding that the HOA in fact operated as a telephone

utility. The HOA collected a [Technology] fee which it paid to JRC, but

whether it was unlawful for the HOA to collect that fee under its

covenants is not within the purview of the Commission. Id.

Under this view, it then recommended that the Commission hold a hearing to determine if

JRC should return any remaining funds to the HOA upon termination of JRC's services. 8

ORS explained that JRC should not be permitted to operate as an unlicensed utility and

then pocket any unexpended revenues generated from the Technology Fee. Id.

On the other hand, ORS noted the line of separation between the HOA and JRC

was blurred by the fact that JRC provided a credit equal to the Technology Fee to those

customers who subscribed to at least one of JRC's services. ORS Report at 3. To this

point, ORS's opinion evolved after Hanson had testified at the hearing. Tr. t79-180.

According to ORS witness Rozycki, this further information led him to conclude that the

HOA and JRC were basically indistinguishable. Tr. 180. He further stated that it seems

8 This Order does not address this recommendation because there was insufficient evidence in the record to
make a determination regarding any remaining funds retained by JRC.
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asif theHOA was "taking the [TechnologyFee],puttingit in onepocket,takingit out of

that pocket, and switching it over to the other pocket where it goes to J-R

Communications,andthenpulling it outof thatpocketto paywhoever[was]maintaining

thenetworkat thatpoint." Id.

VI. Respondents' Motion to Dismiss

Respondents filed a Motion to Dismiss on June 8, 2011, that was held in abeyance

until after the hearing by Hearing Examiner Directive oll June 24, 2011. Respondents'

Motion first asserts that the Complaints are moot because JRC has been dissolved, and

the Technology Fee is no longer being assessed. This Order denies that ground for

dismissal. While it is true the Technology Fee is no longer assessed, Complainants still

owe homeowners' association dues based on that Fee, which either could result in a lien

on their property or already has resulted in a lien.

Respondents' Motion next asserts that the Complaints should be dismissed as a

matter of law because Complainants have failed to state a claim within the Commission's

jurisdiction. Specifically, Respondents state the Complaints are against a fee charged by

a homeowners' association, which is a subject matter outside the purview of the

Commission. Tr. 7. Since a closer inquiry into the facts was required to make a

determination, this Order also rejects that ground for dismissal.

The Motion to Dismiss is denied.

VII. Discussion

As indicated by the various Respondents that are named in the Complaints, it is

evident that the Complainants were unsure who the responsible entity was that charged
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the TectmologyFee. However,testimonyshowsthat the commonfactor to all of the

ComplaintswhenaddressingtheFeeis Mr. Hansonandhiscloselink to the HOA. For

instance,HansonincorporatedJRCat thedirectionof theHOA, wasJRC'ssolemember,

andwasinstrumentalin determininghow muchresidentsshouldbeassessedby theHOA

for the TechnologyFee,while reimbursingthe Feeto JRC's customers.Tr. 139-140,

153-154.Moreover,thecloselink betweenHansonandtheHOA is illustratedby thefact

that Hansoncontinuouslyrefersto "we" whendiscussingthe HOA. Tr. 82, 83, 84,86,

88, 108,116,129,132-133,138-141,143,145,149,153,154.

Further,Hansonfilled a numberof otherroles andwasa key decisionmakerin

the Subdivision. SeeTr. 124,139-140,143, 144-145,153-154. Theseroles included

actingasanattorney/advisorto theHOA, closingloansfor thedeveloperGreatSouthern

Homes,andfielding complaintsandsolvingproblemsfor thehomeowners.Tr. 155,156,

139-142,82,114-115. In addition,the separationbetweentheHOA, Hanson,andJRCis

evenmorecloudedby thefact thatit is unclearwho theactualentity wasthat ownedthe

Subdivision'stelecommunicationsinfrastructure.Hansoninitially statedthat it belonged

to the HOA after YRT2defaultedbut laterdescribedJRC asthe owner. Tr. 143,147.

Takentogethm',thesefactsmakeit clearthat therewaslittle practicaldistinctionbetween

JRC and the HOA. However,despitetheseconnections,the Commissionis unableto

concludethat there is sufficientevidencethat the legal responsibilitiesof onecould be

imputedto theotherunderthetawsof corporations,agency,or otherlegalprinciples.
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VIII. Conclusion

While therewasno allegationon the faceof thetwo Complaintsthat claimedthe

prope:y managementcompany,MJS,wasa telephoneutility, testimonyat the hearing

raisedthe questionas to whether this entity might be consideredone. However,due

processrequiresthatthis Commissionnotaddressallegationsregardinganentitywhich is

not legallybeforetheCommission.

As Hansonstatedatthehearing,it wasMJSwho actuallychargedtheTechnology

Fee,andit is MJSwho wouldberesponsiblefor refundingtheFeeif adeterminationwas

finally madethat refundsor reparationsweredue. Tr. 157,159. Sincethe only party

capableof providinga refundof theTechnologyFeewasnot beforetheCommission,no

determinationcanbemadeonthis issue.

IT IS THEREFORE ORDERED THAT:

TheComplaintsaredismissedwithoutprejudice.

BY ORDEROFTHE COMMISSION:

JohnE.Howard,Chairman

ATTEST:

DavidA. Wright,Vice Chairman
(SEAL)


